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) 

) 
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D IR E C T O R 'S FIN A L  O R D E R 


O n Septem ber 14, 2010, the duly appointed H earings O fficer issued her Findings of


Fact, C onclusions of L aw  and R ecom m ended O rder in the above-captioned m atter to the


parties. T he parties w ere provided w ith an opportunity to file w ritten exceptions, how ever no


exceptions w ere filed.


U pon review  of the entire record of this proceeding, the D irector adopts the H earings


O fficer's proposed decision as the D irector's Final O rder and grants Petitioner's petition to


revoke the trade nam e "A advanced Fire Protection Services". A ccordingly, the D irector


orders that C ertificate of R egistration N o. 4046234 issued to R espondent on A ugust 27,


2006 be revoked on the bases of non-use pursuant to H R S § 482-6 and prior ow nership


pursuant to H R S § 482-8.
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 purposes and contains all of the original text of the actual decision.
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I. IN TR O D U C TIO N 


O n M arch 18, 2010, B ryan K . M arks, on behalf of A dvanced Fire Protection and


A dvanced Fire Protection, LLC  ("Petitioner") filed a petition requesting that the certificate of


registration for the trade nam e "A advanced F ire P rotection S ervices", issued by the


D epartm ent of C om m erce and C onsum er A ffairs as certificate of registration no. 4046234 to


G eorge T . Shansey ("R espondent") be revoked. T he m atter w as set for hearing and the


petition and N otice of H earing and Pre-H earing C onference ("N otice") w ere transm itted to


the parties. R espondent received a copy of the Petition and N otice by certified m ail on M ay


11, 2010.


O n July 28, 2010, a hearing w as conducted by the undersigned H earings O fficer. M r.


M arks appeared on behalf of Petitioner. R espondent failed to enter an appearance. Since


proper service w as m ade, the hearing proceeded as scheduled.


H EA R IN G S O FFIC ER 'S FIN D IN G S


O F FA C T, C O N C LU SIO N S O F


LA W  A N D  R EC O M M EN D ED 


O R D ER 
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H aving review ed and considered the evidence and argum ent presented at the hearing,


together w ith the entire record of this proceeding, the H earings O fficer renders the follow ing


findings of fact, conclusions of law  and recom m ended order.


II. 

FIN D IN G S O F FA C T


1. 

O n A ugust 27, 2006, the D epartm ent of C om m erce and C onsum er A ffairs


issued C ertificate of R egistration N o. 4046234 to R espondent for the trade nam e "A advanced


Fire Protection". T he purpose of R espondent's business is "fire protection and fire safety in


hom es and businesses". The registration expires on A ugust 26, 2011.


2. 

A  general excise tax license has not been issued to R espondent under


"A advanced Fire Protection Services" but R espondent has a general excise and use tax under


the nam e "G eorge Shansey A dvanced Fire Protection". T he D epartm ent of T axation's listing


states that R espondent's business began on A ugust 7, 2006.


3. 

"A advanced Fire Protection Services" is not listed in the 2010 H aw aiian


Telcom  Y ellow  Pages under "Fire Protection Services".


4. 

"A advanced Fire Protection Services" does not com e up on any online search.


5. 

"A advanced Fire Protection Services" is not licensed w ith the Fire Prevention


B ureau for the H onolulu Fire D epartm ent.


6. 

P etitioner registered "A dvanced F ire P rotection" as a trade nam e on


Septem ber 30, 1998 and this registration expires on Septem ber 29, 2014.


7. 

A dvanced Fire Protection, L L C  w as organized on June 19, 2000. Its purpose


is to "sell, service and install fire protection equipm ent and safety products."


8. 

Petitioner's business is based on M aui, and it sells, installs, and services


autom atic fire suppression system s as w ell as fire extinguishers, hoses, and safety protects.


W ith new  installation w ork outside M aui C ounty, they only w ork w ith a general contactor.


9. 

O ver the past three years, Petitioner has received num erous com plaints about


an "A dvanced Fire Protection" that operates on O ahu. T hese com plaints com e to him 


because the com plainants believe that Petitioner is "A advanced Fire Protection Services".


III. C O N C L U S IO N S  O F  L A W 


Petitioner seeks revocation of the trade nam e "A advanced Fire Protection Services"


on the grounds of non-use under H aw aii R evised Statutes ("H R S") § 482-6 and prior
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ow nership under H R S § 482-8 . In order to show  non-use, Petitioner m ust show  by a


preponderance of the evidence that R espondent did not use the trade nam e "A advanced Fire


Protection Services" for three hundred sixty-five (365) consecutive days im m ediately


preceding the date of the filing of the petition w hich w as M arch 18, 2010.


T he evidence presented established that R espondent w as not issued a general excise


and use tax licenses under "A advanced Fire Protection Services", did not list "A advanced


Fire Protection Services" in the O ahu telephone directory and an online search did not reflect


R espondent's use of "A advanced Fire Protection Services". A ccordingly, the H earings


O fficer concludes that Petitioner has proven by a preponderance of the evidence that


R espondent has not used the trade nam e "A advanced Fire Protection Services" for three


hundred sixty-five days prior to the filing of the petition.


O w nership rights to trade nam es are developed through continuous and active use in


the m arketplace and not by m ere registration. 

In re O pal of the Sea, 

T M  82-19 (D irector's


Final O rder D ecem ber 3, 1982). B ased on the record in this case, it is clear that Petitioner,


w ho began using "A dvanced Fire Protection" since 1998, has continuously and actively used


"A dvanced Fire Protection" since that tim e. 

1

 A ccordingly, the H earings O fficer finds that


P etitioner has established by a preponderance of the evidence that it is the ow ner of


"A dvanced Fire Protection".


IV . 

R EC O M M EN D ED  O R D ER 


For the reasons set forth above, the H earings O fficer recom m ends that the D irector


order that C ertificate of R egistration N o. 4046234 issued to R espondent on be revoked on


the bases of non-use pursuant to H R S § 482-6 and prior ow nership pursuant to H R S § 482-8.


D A T E D : H onolulu, H aw aii, 

SEP 

14 M C 


SH ER 


A . N A G A T A 


A cting Senior H earings O fficer


D ept. of C om m erce


and C onsum er A ffairs


' The fact that R espondent's trade nam e has the extra "a" in the w ord 'advanced" is inconsequential as H aw aii


A dm inistrative R ules § 16-36-15(a)(2) provides that a nam e is "substantially identical" if: "[t]he nam e or m arks


are pronounced the sam e and the only variation is that a w ord (or w ords) is spelled differently. For exam ple,


T̀ he Flour Shop, Inc.' or "T he Flow er Shop, Inc."; W aim analo Suns, Inc." or "W am analo Sons, Inc."; or


"B each D ays, Inc." or B each D aze, Inc."
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